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**** Bill No. ****

Introduced By *************

By Request of the *******+*

A Bill for an Act entitled: "An Act revising disclosure faws

related to water rights; clarifying the process for disclosing

transfers of water rights; authorizing water judges and water

masters to terminate water rights in certain casesi and amending

section 85-2-424, MCA."

Be it enacted by the Leglslature of the State of Montana:

Section 1. Sectlon 85-2-42A, MCA, is amended to read:

"85-2-42tL. Filing. (1) Except in the case of a transfer of

real property served by a public service water suppl-y, when a

person presents for recording a deed or other instrument

evidencing a transfer of real property, the realty transfer

certiflcate must contain a water rights dlsclosure in which the

transferor shall acknowledge, at or before closJ-ng or transfer of

real- property, whether. or not any water rights are associated

with the property to be transferred and whether or not any water

rights will transfer with the real property.

12) (a) If the realty transfer certificate discloses that

the water rights wiII transfer with the property, the

department's records must be updated to refl-ect the purchaser of

the property as the new owner of the water right based onl
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(i) information received from the deoartment of revenue; or
(ii) an ownership update form provided by the department and

submitted !o the department with a copy of the deed.

(b) The appropriate fee must be paid at cfosing or upon

completion of the transfer of reaL property as provided in
85-2- 426 .

1lc+.]pl_ The transf eree of a water right, af ter receiving
noti-ce provided in subsection 12ffi (2) (d), is responsible for
compliance with this section.

GldI I f the department recelves notice f rom the

department of revenue that a property transfer has occurred and

the proper fee was not received by the department, the department

shall send a notice to the transferee requesting payment of the

fee. If the transferee does not pay the fee within 60 days, the

department may assess a penalty against the transferee pursuant

to 85-2-431.

(3) If the realty transfer certificate dj,scloses the

drvrsion of a vrater right among parcels, the person dlvj-ding the

water right shal.L complete and file wi-th the department a water

right ownership update form, a map, and the required fee.

(4) If a person exempts a water right pursuant to 85-2-403,

the person shall fil-e with the department, on a form provided by

the department, information descrj,bi,ng the exempting of the water

right and the appropriate fee.

(5) If a person severs a water right from appurtenant

property without sefling the property, the person shall fil-e with

the department, on a form provj-ded by the department, information
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describing the severance and the appropriate fee.

(6) If the realty transfer certificate submitted with a

deed or other instrument indicates that a water right is being

severed, divided, or exempted, the cl-erk and recorder may not

record the deed or instrument un.Iess there .is submitted with the

deed or instrument a certification under penalty of false

swearing, on a form provided by the department and signed by the

transferor and transferee, that states either:
(a) that the documents and fee necessary to comply with

this section are heLd in escrow, in which case the certj-fication

must also be signed by the escrow agent; or

(b) if there is no escrow, that the transferor and

transferee certify that they have prepared the required documents

and will send the required documents and fee to the department

within 60 business days of recording, in which case the

certification must also requlre the transferee to acknowledge

that failure to file the appropriate documents and fee with the

department wilI resul-t in the department assessing the penal-ty in

85-2-431 against the transferee.
(7) If a Dartv fails to compfv with the provisions of this

section durinq anv pending proceedinq for the adjudication of

existinq water riohts before the water court, the chief water

iudqe. assoc j-ate water iudqe, divislon water iudoe as provided in

3-7-201-, or water master as provided in 3-7-301 mav i-ssue an

qrder terminatinq the water riqhts appurtenant to the property.

-ft-l_8-L Any written agreement to transfer land that has

appurtenant water raghts on record with the department must
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contain the following disclosure or words of a similar nature:

"VIATER RIGHT OWNERSHIP UPDATE D]SCLOSURE:

By Montana Iaw, failure of the parties at closing or

transfer of real property to pay the required fee to the Montana

Department of Natural Resources and Conservation for updating

water right ownership may result in the transferee of the

property being subject to a penal,ty and termination of the water

riqht. AdditionaLLy, in the case of water rights being exempted,

severed, or divided, the fail-ure of the parties to comply wj-th

section 85-2-424, MCA, could resuft in a penalty against the

transfereer trrd rejection of the deed for recording,__349!

termination of the water riqht.""

{ Internaf References to 85-2-424:
15-7 -308 85-2-421 85-2-422 85-2-424
85-2-431 85-20-1901 |

-END-

{ Name : Helen c. Thigpen
Title : Attorney
Agency: LegislativeServlcesDivision
Phone : (406) 444-3804
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